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A contrary holding here would mean th: 
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20/ &, 
388 U.S. 41 (1967); United States v. Wade, 422 U.S. 212 (1967); Gilbert v. 
California, 322 U.S. (1967); Stovall v. | 2 U.S. 293 (1967); 
Wong Sun v. United States, 371 U.S. 471, 477 (1963). 
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out-of-court identification. 

the unlawful arrest, and since the testimony 
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mony was inadmissible. Campbell v. United States, ___ 

429 F.2d 209 (1970); United States v. Greene, 

F.2d 193 (1970); Clemons v. United States, 133 U.S.App. 

1230, cert. denied, 394 U.S. 964 (1969). 

There mist, therefore, be a new trial. There will then arise the 
question of the admissibility of the "in-court" identification, that is, 
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depend upon whether Yates's recollection of Moore as the alleged robber 
had an "independent source." Cf, B 
D.C. 7, 35, 401 F.2d 958, 986 (1968); 

Gilbert v. California, supra; Stovall v. Denno, supra. 
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Moore gave the testimony that he would heve given the jury (74-78). 


In substance it was that he and a companion ! 
The companion left the car. When he retu 
that the companion had committed a robber; 


inkling of his intention to do so. 


drove away together and subsequent i on foot, Moore ine 


he be thought to have abetted the crime. 


After hearing the testimony the judge, 


the Gordon case extensively, ruled that the government 
prior conviction, holding that Moore had persuaded 


The reasons given by the judge were that the government 
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vidence, 
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(94). 

After lengthy consideration Moore elected not 
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defense . 


Second, his testimony was fully exculpetory. 


robbery nor assault, and his companion, not he, carriec the weapon. 


Although, as he candidly admitted, he was an accessory after the fact, 
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In ruling, the judge ignored the n these elements end 
tummed the fifth inside out. He held that because the evidence egainst 
Noore was overwhelming, the value of impeachment evidence would outweigh 
the value of Moore's testimony. As ow noted, the Gordon ces 
cates the contrary. To deprive the defendant of his unfettered election 
whether or not to take the stand on the ground thet the evidence egainst 
him is overwhelming is tantamount to reversing the presumption of inno- 
cence, It amounts to saying that because appearances are Ses the 
accused, it is important to pile on the preju 1diciel impeaching evidence 
and unimportant for the jury to hear his explanation or refutr tion of 
the case against him, In truth, where the incriminating 
strongest, it is most important to leave the defendant free to present 
his own. In assuming the reverse, the Bocce erred, 

The judge's other reason for ruling in favor of admissit 
simply fallacious. It was that the government has rights, Whether it 


had the right to introduce Moore's prior offense was the question to be 


decided, and its decision could not be furthered by assuming the answer. 


24/ There the Court noted (127 U.S.App. D.C. at 345, 383 F.2d at 941): 


the case had narrowed to tre credibility of two persons—— 
the accused and his accuser--and in those circumstances 
there was greater, not less, compelling reason for ex- 
ploring all avenues which would shed light on which of 
the two witnesses was to be believed. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,798 


Unitep States or AmeEnica, Appellee, 
v. 


JoHN Moors, a/K/a GEeorcE H. GREEN, Appellant. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a five-count indictment filed April 28, 1969, appellant 
was charged with armed robbery (22 D.C. Code § 3202), 
robbery (22 D.C. Code § 2901), carrying a pistol without a 
license (22 D.C. Code § 3204), and two counts of assault 
with a dangerous weapon (22 D.C. Code §502).* Trial was 
held on September 15 and 16, 1969, before the Honorable 
John J. Sirica, sitting with a jury, and appellant was found 
guilty on counts one, three and four. On November 7, 1969, 
appellant was sentenced to be imprisoned for five to fifteen 
years for armed robbery, three to nine years for assault 
with a deadly weapon, and one year for carrying a pistol 


1One of the assault counts (count four) was dismissed upon motion by the 
government because the complaining witness as to that count, Rose Felder, could 
not. be located at the time of trial (Tr. 5, 28-29), 


qa) 
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without a license, the terms to run concurrently. However, 
on November 13, 1969, the trial court reduced the sentences 
so that appellant would serve four to twelve years for 
armed robbery, two to eight years for assault with a deadly 
weapon, and one year for carrying a pistol without a license. 
This appeal followed. 

Mr. Charles Yates was a clerk for the High’s Dairy store 
in the Fairfax Village Shopping Center on February 23, 
1969. The shopping center is located in the 3000 block of 
Alabama Avenue, Southeast (Tr. 4). At approximately 
10:30 or 10:35 p.m. on that date, Mr. Yates observed a light- 
colored, Chrysler-product automobile (Tr. 5, 9-10, 12) pull 
into the parking lot in front of the store, about twenty yards 
from where Mr. Yates and Miss Rose Felder, the other 
clerk, were standing (Tr. 5, 10).7 A few minutes later the 
automobile pulled out of the lot and went west on Alabama 
Avenue toward Pennsylvania Avenue (Tr. 5, 12-13). About 
three minutes (Tr. 11) after the car left the parking lot, 
@ man, identified at trial as appellant (Tr. 6), wearing blue- 
tinted sunglasses and a light trench coat and having a large 
bush haircut (Tr. 20), knocked at the front door of the 
store, which was locked (Tr. 5-8, 11, 13-14). After a brief 
conversation concerning the purchase of cigarettes, Mr. 
Yates opened the door and let appellant enter the store. As 
Yates was getting the cigarettes, appellant produced a 
loaded gun (Tr. 8-9, 17-18) and ordered Yates to give him 
all the money in the register (Tr. 5). Mr. Yates filled a bag 
that appellant gave to him with all the money in the register 
and then was directed, along with Miss Felder, to go to a 
room in the rear of the store (Tr. 5-6). After hearing the 
intruder run out of the store, Mr. Yates rushed to the front 
door and was told by an unidentified boy that the robber had 
run in the direction of Alabama Avenue. Mr. Yates then 
called the police (Tr. 6, 15-19). In less than a minute 


2 When the car first pulled into the lot, it came within seven feet from Mr. 
Yates an it passed by the front of the store (Tr. 12). 

* Mr. Yates testified that the robber was in the store for approximately six 
or seven minutes (Tr. 15). 
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officers from the Metropolitan Police responded to the scene, 
and Mr. Yates gave them a description of the robber (Tr. 
19). 

Officer Robert Ballard of the Metropolitan Police was 
assigned that night to a scout car and was patrolling on 
Alabama Avenue (Tr. 31). At approximately 10:35 or 10:40 
p.m. he observed a man running from the Fairfax Village 
Shopping Center (Tr. 31). The man was about ten feet from 
the High’s Dairy store running toward Alabama Avenue 
when the officer first saw him (Tr. 32). He was wearing a 
brown trench coat and had a bush haircut (Tr. 33). The 
officer saw the man get into the driver’s side of a blue 1960 
or 1961 Dodge or Chrysler, which was parked at the corner 
of 38th Street and Alabama Avenue (Tr. 31-33). The car 
sped away, going west on Pennsylvania Avenue (Tr. 32). 
Ballard received the report of the robbery over the police 
radio, called in the description of the automobile and the 
fleeing man, and immediately went to the High’s store (Tr. 
31-33).* 

Mr. Joseph Cameron was traveling west on Pennsylvania 
Avenue at about the same time. When his car was between 
Branch Avenue and the Sousa Bridge, he saw a light blue 
car spin out of control and go up on the sidewalk. Two men 
alighted from the disabled vehicle and ran up 33rd Street. 
Mr. Cameron noticed that the man who got out of the 
driver’s side was a Negro male wearing a raincoat (Tr. 
41-43). 

Officer Joseph Maddox was at that time proceeding south 
on Branch Avenue. When he came to the intersection of 
Pennsylvania and Branch Avenues, he saw a car pull 
sharply to the curb (Tr. 47). After speaking with Mr. 
Cameron, the officer went up 33rd Street and eventually 
back to Pennsylvania Avenue, winding up at the Hot 
Shoppes Restaurant at 3250 Pennsylvania Avenue (Tr. 


4The officor testified that the car was parkod thirty to fifty feet from the 
High’s store (Tr. 36) and that the running man passeed within twenty to 
thirty feot of the officer himself (Tr. 36-40). 
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48). He had received the previously mentioned description 
of the fleeing men over the police radio and saw a man in 
the restaurant who *‘partially*’ matched the broadcast de- 
scription. Officer Maddox went to the rear of the restaurant 
and spoke with the manager, then went out the rear door. 
As he came around front, he saw the man running across 
Pennsylvania Avenue. Maddox also saw another scout car 
half a block away and radioed to it to stop the man running 
in the parking lot of an Esso station at Pennsylvania and 
Branch Avenues (Tr. 48-55). Officer Daniel Simmons ar- 
rested appellant in the Esso parking lot (Tr. 55-57). Officer 
Alfred Jackson recovered a tan trench coat from the lav- 
atory of the Hot Shoppe (Tr. 63). Officer Robert Kanjian 
recovered a pair of sunglasses and a bag containing $51.34 
when he searched a 1961 blue Chrysler between 10:30 and 
11:00 p.m. (Tr. 64-65).° 

Officer Simmons, the arresting officer, took appellant back 
to the scene, where Mr. Yates identified him as the robber 
(Tr. 21-28, 57). Appellant was returned to the High’s store 
within twelve to fourteen minutes after the robbery (Tr. 
27). 

The prosecutor informed the court that appellant had 
pleaded guilty to impersonating the owner of a federal 
check (18 U.S.C. ¢ 914) on March 7, 1969 (Tr. 72, 90). A 
hearing was held out of the presence of the jury, and 
appellant related to the court what his story would be if he 
decided to take the stand (Tr. 73-92). At the conclusion of 
appellant’s testimony, the trial court decided to permit ap- 


+ Officer Maddox testified that between five and ten minutes elapsed from the 
time he observed the car pull to the curb until he arrived at the Hot Shoppe 
(Tr. 51). 

* Officer Kanjian had radioed in for information as to the ownership of the 
automobile. The information radioed back was that the owner was Irene 
Kelley (Tr. 66). Irene Kelley is appellant’s mother (Tr, 66). It is unclear 
from the reeord whether Kanjian knew of the familial relationship at the time 
of the search (Tr, 66-67). Evidence of ownership of the car was not presented 
to the jury. See Tr. 66-65. 

7 At the time of the identification appellant was not wearing sun-glasses or 
“a treneh coat, and Mr. Yates had not yet been informed that they had been 
seized (Tr. 21-27). 


5 
pellant to be impeached by his prior conviction (Tr. 92-94). 
Appellant then decided not to testify in his own behalf and 
presented no evidence (Tr. 97-98). 


ARGUMENT 


I. The search of the automobile was not a violation of 
appellant’s Fourth Amendment rights. 


(Tr. 5-12, 31-33, 41-43, 61-65) 


Appellant contends that there was no connection between 
the testimony of Officer Robert Kanjian, the officer who 
searched the 1961 light blue Chrysler and found the sun- 
glasses and the bag of money, and the testimony of the other 
witnesses, and that therefore Kanjian’s testimony should 
have been excluded. No such contention, however, was made 
in the trial court. There was no motion to suppress filed 
prior to trial (Tr. 70-72), nor any request by appellant to 
take testimony out of the presence of the jury at the start 
of the trial or during trial regarding the search of the car 
(Tr. 70). Also, there was no objection by appellant when 
the government moved the sunglasses and bag of money 
into evidence (Tr. 68-69). For this reason alone his present 
challenge to the admissibility of that evidence should be 
rejected. Segurola v. United States, 275 U.S. 106 (1927); 
Scott v. United States, 115 U.S. App. D.C. 208, 317 F.2d 908 
(1963). 

In any event his argument has no merit. Officer Kanjian 
was the last government witness. It had been established 
by four prior witnesses that a light-colored, Chrysier- 
product automobile had been near the scene of the robbery 
(Tr. 5-12); that appellant had jumped into the driver's 
side of a blue 1960 or 1961 Dodge or Chrysler and driven 
from the scene (Tr. 31-33); that a light blue car went out 
of control near the intersection of Branch and Pennsylvania 
Avenues and came to rest on the sidewalk (Tr. 41-48) ; that 
two men abandoned the car and hurriedly ran up 33rd Street 
(Tr. 41-43). All of this occurred between 10:30 and 11:00 
p.m. on February 23, 1969 (Tr. 5-12, 31-33, 41-43). Officer 
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Kanjian testified that he searched a 1961 blue Chrysler on 
February 23, 1969, between the hours of 10:30 and 11:00 
p.m. (Tr. 61-65). 

We submit that it is clear from the testimony that Officer 
Kanjian was referring to the automobile used in the rob- 
bery. We further submit that the search, which occurred 
between 10:30 and 11:00 p.m., was a proper one. Chambers 
v. Maroney, 399 U.S. 42 (1970) ; United States v. Free, — 
U.S. App. D.C. —, 437 F.2d 631 (1970): see Carrall v. 
United States, 267 U.S. 132 (1925). 


II. There was probable cause to arrest appellant, and 
the trial court properly admitted the identification 
of appellant by Mr. Yates. 


(Tr. 47-57) 


The arresting officer, Officer Simmons, was approaching 
the Hot Shoppe when Officer Maddox told him to stop the 


man running through the Esso station parking lot (Tr. 
55-57). Officer Simmons immediately saw the man and ar- 
rested him (Tr. 56-57). Officer Simmons knew that a rob- 
bery had occurred at the High’s store at Alabama and 
Pennsylvania Avenues a few minutes before (Tr. 56), and 
he had received over the police radio a description of the 
robber which matched that of the man he saw running (Tr. 
99-60). Officer Maddox knew that a robbery had just oc- 
curred (Tr. 47); received a description of the robber and 
a description of the getaway car (Tr. 47); saw a car pull 
sharply to the curb and go up on the sidewalk (Tr. 47, 50); 
spoke with Mr. Cameron, who saw the two occupants run 
from the car (Tr. 47, 50) ; searched the immediate area and 
five minutes later saw a man partially matching the broad- 
cast description standing in the Hot Shoppes Restaurant 
on Pennsylvania Avenue (Tr. 48, 51-55) ; observed the man 
run from the Hot Shoppe after the man noticed the police 
Officer (Tr. 48, 51-55); and radioed Officer Simmons to ar- 
rest the man running in the Esso station parking lot. We 
submit that there was probable cause for the arrest of 
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appellant by Officer Simmons. Carroll y. United States, 
supra; Coleman v. United States, 137 U.S. App. D.C. 48, 
420 F.2d 616 (1969) ; Bailey v. United States, 128 U.S, App. 
D.C. 354, 389 F.2d 305 (1967) ; Bell v. United States, 102 
U.S. App. D.C. 383, 254 F.2d 82, cert. denied, 358 U.S. 885, 
(1958) ; cf. Smith v. United States, 123 U.S. App. D.C. 202, 
358 F.2d 833 ( 1966). 

Appellant was returned to the scene by Officer Simmons 
(Tr. 58-62), and there Mr. Yates and Miss Felder positively 
identified appellant as the robber (Tr. 27-29). This identifi- 
cation took place twelve to fourteen minutes after the rob- 
bery (Tr. 27). Appellant was not wearing sunglasses or 
a trench coat at the time, and Mr. Yates had not yet been 
informed that these items had been recovered (Tr. 26-28).* 
Obviously, there was an extremely prompt? and fair 
identification, and we submit that it was proper and was 
readily admissible. 


III. The trial court did not err in ruling that appellant 


could be impeached by his prior conviction if he 
took the stand. 


(Tr. 72-98) 


Appellant was convicted in 1969 (Tr. 85, 90) of imper- 
sonating the owner of a federal check (18 U.S.C. § 914) 
(Tr. 72). He argues that the trial court should have denied 
the government’s request to use this prior conviction for 
—_. 

“Mr. Yates had been shown two or three other men whom he could not 
identify prior to appellant’s being brought back to the seene (Tr, 21-24). There 
were six or seven police officers at the High’s store at the time of the identifica- 
tion (Tr, 58), and it is unclear from the record whether or not appellant was 
handcuffed (Tr. 23, 58). 

° United States v. Washington, D.C. Cir. No. 23,059, decided December 2s, 
1970, Stewart v. United States, 135 U.S. App. D.C, 274, 418 Fog 1110; (1969); 
Russell vy, United States, 133 U.S. App. D.C, 77, 408 F.2d 1280, cert. denied, 
395 U.S. 918 (1969) ; Young v. United States, 132 U.S. App. D.C. 257, 407 
F.2d 720 (1969); Bates v. United States, 132 U.S. App. D.c, 36, 405 F.iod 
1104 (1968). 

10 Russell v. United States, supra note 9; Wise v. United States, 127 U.S. 
App. D.C. 279, 383F.24 206 (1967), cert, denied, 390 U.S. 964 (1968) ; see 
Stovall vy. Denno, 388 U.S. 293 (1967). 


impeachment purposes. The trial court explicitly followed 
the guidelines laid down in Gordon v. United States, 127 
U.S. App. D.C. 343, 383 F.2d 936 (1967), cert. denied, 390 
U.S. 1029 (1968). A Luck* hearing was held outside the 
presence of the jury (Tr. 7492), at which appellant took 
the stand and related what his story would be if he testified 
before the jury (Tr. 7480). He was cross-examined by the 
prosecutor and answered questions asked by the Court (Tr. 
80-92). At the conclusion of appellant’s testimony, the trial 
court read to appellant’s counsel the rule stated by the 
Court in Gordon, supra (Tr. 92-94).* The court then exer- 
cised its diseretion and ruled that the government could 
impeach appellant with the prior conviction. Besides the 
Gordon rationale, the court referred to the strength of the 
government’s case as another reason for allowing the im- 
peachment (Tr. 94). See United States v. Horton, D.C. Cir. 
No, 23,641, decided March 12, 1971." We submit that the 
trial court carefully considered the issue of impeachment by 
prior conviction in the manner prescribed in Gordon, supra, 


and properly exercised its discretion when it chose to allow 
the government to impeach appellant with his 1969 convic- 
tion. Furthermore, even if there was error, it was clearly 
harmless, given the evidence against appellant. Kotteakos 
v. United States, 328 U.S. 750 (1946) ; see Horton, supra. 


*2 Luck v. United States, 121 U.S. App. D.C. 151, 248 F.2d 763 (1965). 

*2 The prior conviction was for a crime which related to the honesty and 
integrity of appellant (Tr. 92-93). The conviction took place in the same year 
as the crime in the instant case (Tr. 93) and was for a crime much different 
from that for which appellant was on trial (Tr. 93). 

In Wearer +. United States, 132 U.S. App. D.C. 66, 408 F.2d 1269, cert, 
denied, 295 U.S. 927 (1969), this Court declined to find reversible error in a 
Luck roling where neither the defendant nor anyone else testified on his be- 
half. The charge in Weaver was robbery, and the trial court determined that 
the defendant could be impeached with a five-year-old prior robbery conviction. 
There was no Luck hearing outside the presence of the jury as suggested in 
Gordon, mupra. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 


Joun A. TeRRy, 
Ricwaxrp A. Hisey, 
Wuuum H. Scuweirzer, 
Assistant United States Attorneys. 
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ut that Moore's arrest resulted froma 
"drag net" or "roundup" of "suspects", evidently on the basis of a 


accast of a descri 


enable them to ident anyone as the culprit is proved conclusively by 
their resort to such a roundup, all those rounded up then being paraded 
before the victim, who singled out Moore. Such police behavior, one of 
the very things at which the Fourth Amendment was aimed, and one which 


this Court has discountenanced, distinguishes this case from all those 
, — J 


cited by the government (typewritten brief at 6-7) for the proposition 


that Moore's arrest was lawful. In none of them was there a roundup 
of several persons who might fit a broad, general description of a 
supposed felon. 

Because their conduct in this case conclusively proves that the 


description available to the police was inadequate, the Court need not 


involve itself in the difficult question of reconstructing after the 


event what degree of descriptive detail would have been necessary to 
constitute probable cause to single out Moore for an arrest. Since, 
however, the government asserts (typewritten brief at 6) that the 
arresting policeman, Simmons, "had received over the police radio a 
description of the robber which matched that of" Moore, it is inter- 
esting to compare the government's assertion with the portions of the 
record on which it relies, Simmons testified (on cross-examination 


(59-60) : 


ie 


I received over the radio a description of the subdject. 

And that was for a Negro male with a bush haircut? 

Negro male, bush haircut. 

Tan trench coat? 

That is correct. 

Sun glasses on? 

That is correct. 

When you arrested Mr. Moore he did not have a tan trench 
coat on? 

No sir, 

No sun glasses? 

No sir. 

No description of pants or shoes given? 

Not that I recall. 

No description of distinctive scars? 

I don't think so, 

Whether he had a mustache or beard? 

No sir, 

Whether he had long sideburns? 

Not that 1 remember, 
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Conclusion 


For th the judgment telow should be reversed and 


the case should Seé to the District Court for a new trial. 
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1/ In fact, Simmons happened ff Maddox, who was watching 
Moore leave the "Hot Shoppe,” 5 approach Moore; and at 
Maddox's request, Simmons mace Tnere is no reason to 
suppose that Simmons would have a oore but no Maddox's re- 
quest. Maddox was acting onas er-—but still broad and 
vague--description of the roober, a d ion that, according to 
Maddox, Moore matched "partially" That is a way of saying that 
he did not match it. 
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